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FINAL AGENCY DECISION

It is the decision of the U.S. Department of Agriculture (USDA), Food and Nutrition Service (FNS) that
there is insufficient evidence to support the determination by FNS’s Retailer Operations Division to
permanently disqualify PS Douglas LLC (hereinafter “PS Douglas LLC” or “Appellant”) from
participating as an authorized retailer in the Supplemental Nutrition Assistance Program (SNAP).

ISSUE

The issue accepted for review is whether the Retailer Operations Division took appropriate action,
consistent with 7 CFR § 278.6(e)(1)(i) in its administration of the SNAP, when it imposed a permanent
disqualification against PS Douglas LLC.

AUTHORITY

7 U.S.C. 2023 and its implementing regulations at 7 CFR § 279.1 provide that “[A] food retailer or
wholesale food concern aggrieved by administrative action under § 278.1, § 278.6 or § 278.7. . . may file
a written request for review of the administrative action with FNS.

CASE CHRONOLOGY

In a letter dated September 20, 2021, the Retailer Operations Division informed the Appellant that PS
Douglas LLC was in violation of the terms and conditions of the SNAP regulations, 7 CFR § 270 —282,
based on EBT SNAP benefit transactions that "establish clear and repetitive patterns of unusual, irregular,
and inexplicable SNAP activity for your type of firm." The letter also noted that the Appellant could
request a trafficking civil money penalty (CMP) in lieu of a permanent disqualification within 10 days of
receipt under the conditions specified in 7 CFR § 278.6(i). Per UPS confirmation of delivery, the charge
letter was delivered to the Appellant at the store address of record on September 21, 2021.

In responses to the Retailer Operations Division of September 24, 2021 and September 28, 2021, the
Appellant, through counsel, replied to the letter of charges. The record reflects that the Retailer
Operations Division received and considered the information provided prior to making a determination.



After considering the Appellant’s responses and the evidence in the case, the Retailer Operations Division
issued a determination letter dated October 25, 2021, informing the Appellant that PS Douglas LLC was
being permanently disqualified from participation in the SNAP in accordance with 7 CFR § 278.6(e)(1)
for trafficking violations. The letter also stated that the Appellant was not eligible for a trafficking civil
money penalty (CMP) in accordance with 7 CFR § 278.6(i) as the Appellant did not submit sufficient
evidence to demonstrate that the firm had established and implemented an effective compliance policy and
program to prevent violations of the SNAP.

In an email correspondence of November 1, 2021, the Appellant, through counsel, requested an
administrative review of the Retailer Operations Division’s determination. FNS granted the Appellant’s
request for administrative review by letter dated November 2, 2021.

STANDARD OF REVIEW

In appeals of adverse actions, the Appellant bears the burden of proving by a preponderance of the
evidence, that the administrative actions should be reversed. That means the Appellant has the burden of
providing relevant evidence which a reasonable mind, considering the record as a whole, would accept as
sufficient to support a conclusion that the matter asserted is more likely to be true than not true.

CONTROLLING LAW

The controlling statute in this matter is covered in the Food and Nutrition Act of 2008, as amended, 7
U.S.C. § 2021, and promulgated through regulation under Title 7 CFR Part 278. In particular, 7 CFR §
278.6(a) and (e)(1)(1) establish the authority upon which a permanent disqualification may be imposed
against a retail food store or wholesale food concern. There also exist FNS policy memoranda and
clarification letters which further explain the conditions necessary in order to permanently disqualify
retail stores.

7 U.S.C. § 2021(b)(3)(B) states, inter alia:

... a disqualification under subsection (a) shall be ... permanent upon ... the first occasion or any
subsequent occasion of a disqualification based on the purchase of coupons or trafficking in
coupons or authorization cards by a retail food store or wholesale food concern or a finding of the
unauthorized redemption, use, transfer, acquisition, alteration, or possession of EBT cards ...

7 CFR § 278.6(a) states, inter alia:

FNS may disqualify any authorized retail food store ... if the firm fails to comply with the Food
and Nutrition Act of 2008, as amended, or this part. Such disqualification shall result from a
finding of a violation on the basis of evidence that may include facts established through on-site
investigations, inconsistent redemption data, evidence obtained through a transaction report under
an electronic benefit transfer system ... [Emphasis added].

7 CFR § 278.6(e)(1)(i) states:
Disqualify a firm permanently if: Personnel of the firm have trafficked as defined in § 271.2.
7 CFR § 271.2 states, inter alia:

Trafficking means...The buying, selling, stealing, or otherwise effecting an exchange of SNAP
benefits issued and accessed via Electronic Benefit Transfer (EBT) cards, card numbers and



personal identification numbers (PINs), or by manual voucher and signature, for cash or
consideration other than eligible food, either directly, indirectly, in complicity or collusion with
others, or acting alone...

7 CFR § 278.6(f)(1) states, inter alia:

A civil money penalty for hardship to SNAP households may not be imposed in lieu of a
permanent disqualification.

7 CFR § 278.6(i) states, inter alia:

FNS may impose a civil money penalty in lieu of a permanent disqualification for trafficking as
defined in § 271.2 if the firm timely submits to FNS substantial evidence which demonstrates that
the firm had established and implemented an effective compliance policy and program to prevent
violations ...

7 CFR § 278.6(b)(2) states, inter alia:

(i1) Firms that request consideration of a civil money penalty in lieu of a permanent
disqualification for trafficking shall have the opportunity to submit to FNS information and
evidence as specified in § 278.6(i), that establishes the firm’s eligibility for a civil money penalty
in lieu of a permanent disqualification in accordance with the criteria included in § 278.6(i). This
information and evidence shall be submitted within 10 days, as specified in § 278.6(b)(1).
[Emphasis added].

(iii) If a firm fails to request consideration for a civil money penalty in lieu of a permanent
disqualification for trafficking and submit documentation and evidence of its eligibility within the
10 days specified in § 278.6(b)(1), the firm shall not be eligible for such penalty. [Emphasis
added].

SUMMARY OF CHARGES

The Appellant was charged and determined to be trafficking based on an analysis of EBT transaction data
from March 2021 through August 2021. This involved the following SNAP transactions patterns which
are indicative of trafficking:

e  There were multiple transactions made from the accounts of individual households within a set
time period; and

o There were EBT transactions conducted that are large based on the observed store characteristics
and recorded food stock.

The issue in this review is whether, through a preponderance of evidence, it is more likely true than not
true that questionable transactions were the result of trafficking.

APPELLANT’S CONTENTIONS
The following represents a brief summary of the Appellant’s contentions in this matter. Please be
assured, however, that in reaching a decision, full attention and consideration was given to all contentions

presented, including any not specifically recapitulated or specifically referenced herein.

In the replies to the charge letter and in the administrative review request, the Appellant, through counsel,
stated the following summarized contentions, in relevant part:



The Appellant has been in business and has served the local population for over 10 years.

The Appellant has been an authorized SNAP retailer since 2011.

The Appellant has never violated any laws related to Section 271.2 and 278.6(e)(1).

The Appellant’s transactions are based on the sale of qualified merchandise.

The inventory stocked at the Appellant is in fact qualified EBT food items.

The Appellant holds itself as a fully functioning grocery store and gas station.

Most of the Appellant’s customers buy groceries for their entire household as would a customer
at a grocery store.

Nearly all of the transactions noted in the charge letter are documented by the Appellant and
prove that the store sells EBT qualified items in large volumes to customers.

The store visit reviewer only took a few photos of the interior of the store. The Appellant’s stock
photos show a larger variety of what is available to customers.

Many locals depend heavily on their use of EBT to provide food for their families.

The reason for the high-volume sales is due to the increasing rates of families working and
studying from home.

Each household card can be used numerous times throughout the day for the reason that there are
numerous individuals in each large family and that there are a significant number of unemployed
customers that frequent the store.

The Appellant has not been cited for prior SNAP violations.

A SNAP disqualification would impose a significant hardship on area customers, especially the
store’s older and disabled customers.

The Appellant meets the eligibility requirements for a civil money penalty.

With regard to Criterion 1, since being authorized as a SNAP retailer, the owner has been active
in ensuring full compliance with his employees and their obligations to FNS. A photocopied
booklet is provided to each employee and issues and concerns regarding EBT processing are
addressed as questions and issues arise. The Appellant’s compliance policy states the following:
(1) There is no exchange for cash for EBT card swipes; and (2) and only sell qualified EBT
grocery items to your customers.

The Appellant has a training policy in place for its employees. Using the url:
http://www.fns.usda.gov/sites/default/files/Retailer Training Guide.pdf, the Appellant has
provided in-store training and a copy of the manual to all employees and store operators. The
contents of the manual are discussed and reviewed with employees and partners of the business
on a semi-annual basis. Each employee is reminded by the Appellant to never engage in the
following: (a) Giving back cash in return for EBT purchases; (b) Disallowing sales to known
friends of the card user if it appears as though the card user is outright paying for the groceries of
a person that is not part of their household; and (c) Disallow sales on unqualified EBT items.
With regard to Criterion 2, the firm shall establish that both its compliance policy and program
were in operation at the location where the violation(s) occurred prior to the occurrence of the
violations cited in the charge letter.

With regard to Criterion 3, the firm developed and instituted an effective training program as
specified in Section 271.2. The training program implemented by the Appellant includes: A
review of the FNS handbook with each new employee and instructions to call USDA or the store
owner if employees have any questions.

With regard to Criterion 4, firm ownership was not aware of, did not approve of, did not benefit
from or was not in any way involved in the conduct or approval of the trafficking violations; or it
is only the first occasion in which a member of firm management was aware of, approved,
benefited from, or was involved in the conduct of any trafficking violations by the firm. The
Appellant has never asked nor encouraged employees to partake in any transactions that could



http://www.fns.usda.gov/sites/default/files/Retailer%20Training%20Guide.pdf

give rise to a trafficking charge. Employees were expressly told to never accept EBT for
anything other than a purchase of EBT qualified products.

In support of these contentions, the Appellant, through counsel, submitted the following information for
review:

Owner statement;

Employee SNAP training acknowledgments;

Customer affidavits (18 total);

Numerous food stock photos;

Numerous inventory purchase invoices; and

Itemized transaction details/proof of customer purchases.

ANALYSIS AND FINDINGS

A review of the evidence does not support the Retailer Operations Division’s determination in this matter.
Accordingly, the permanent disqualification is dismissed and it is unnecessary to list or address the
Appellant’s contentions in this matter.

This administrative review decision is based on the specific circumstances of this case as documented by
materials provided by the Appellant and the Retailer Operations Division. In addition, this administrative
review decision does not establish policy or supersede federal law or regulations.

CONCLUSION

Based on a preponderance of the evidence, the determination by the Retailer Operations Division to
impose a permanent disqualification against PS Douglas LLC is reversed.

RELEASE OF INFORMATION
Under the Freedom of Information Act, FNS is releasing this information in a redacted format as

appropriate. FNS will protect, to the extent provided by law, personal information that could constitute
an unwarranted invasion of privacy.

BRENDA THOMPSON January 23, 2023
ADMINISTRATIVE REVIEW OFFICER
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