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Retailer Operations Division,

Respondent.

FINAL AGENCY DECISION

The U.S. Department of Agriculture (USDA) Food and Nutrition Service (FNS) finds there is
sufficient evidence to support the determination by the Retailer Operations Division to impose a
permanent disqualification of Evergreen Organic Food & Deli Inc. (“Appellant™) from
participating as an authorized retailer in the Supplemental Nutrition Assistance Program (SNAP).

ISSUE

The issue accepted for review is whether the Retailer Operations Division took appropriate
action, consistent with Title 7 Code of Federal Regulations (CFR) Part 278, when it imposed a
permanent disqualification against Evergreen Organic Food & Deli Inc.

AUTHORITY

7 U.S.C. § 2023 and implementing regulations, at 7 CFR § 279.1, provide that “A food retailer or
wholesale food concern aggrieved by administrative action under § 278.1, § 278.6 or § 278.7 . . .
may . . . file a written request for review of the administrative action with FNS.”

CASE CHRONOLOGY

Evergreen Organic Food & Deli Inc. was initially authorized to participate in SNAP on February
2,2017. In a letter dated July 12, 2021, the Retailer Operations Division charged Appellant with
trafficking, as defined in § 271.2 of SNAP regulations, based on a series of irregular SNAP
transaction patterns that occurred between the months of December 2020 and May 2021 and
information obtained during a visit to the store by an FNS contractor on February 24, 2021. The
attachments enclosed with the charge letter specified the questionable and unusual SNAP
transactions indicative of trafficking that were conducted at Appellant’s firm during the review
period. The letter noted that the penalty for trafficking is permanent disqualification, as provided
by 7 CFR § 278.6(e)(1). It informed Appellant of the right to respond to the charges within 10



days of receipt to explain the irregular SNAP transaction patterns and provided that Appellant
may request a civil money penalty (CMP) in lieu of permanent disqualification for trafficking
within 10 days of receipt of the charge letter, under the conditions specified in 7 CFR § 278.6(1).

Appellant responded to the trafficking charges on his own behalf and through a representative,
both verbally and in writing, on July 19, 2021, July 21, 2021, July 27, 2021, August 11, 2021,
August 25, 2021, and August 26, 2021. To note, Appellant had requested and received multiple
extensions of time to respond to the charge letter. Among other contentions, Appellant denied the
trafficking charge and attempted to explain the irregular transaction patterns as being due to the
regular shopping patterns of its customers. To support these contentions, Appellant submitted
PowerPoint slides with explanations for identified questionable transactions and other
documentation, including an inventory list with prices, 131 pages of inventory purchase invoice
reports dated between December 2020 and August 2021, 26 customer purchase receipts dated
between December 2020 and May 2021, 10 customer affidavits, six electronic payment
processing statements for the months of December 2020 through May 2021, and training
certificates for one employee dated June 17, 2021.

After considering Appellant’s reply and further evaluating the evidence, the Retailer Operations
Division concluded that trafficking had occurred as charged and issued a determination letter
dated September 27, 2021. This letter informed Appellant that the firm would be permanently
disqualified from SNAP upon receipt of the letter, in accordance with 7 CFR § 278.6(¢c) and §
278.6(e)(1). The letter also stated that Appellant was not eligible for a trafficking CMP in
accordance with § 278.6(i) because Appellant failed to submit sufficient evidence to demonstrate
the firm had established and implemented an effective compliance policy and program to prevent
SNAP violations.

In an October 08, 2021, letter, Appellant, through counsel, appealed the Retailer Operations
Division’s determination by requesting an administrative review. The request was granted.

STANDARD OF REVIEW

In an appeal of an adverse action, the appellant bears the burden of proving, by a preponderance
of the evidence, that the administrative action should be reversed. This means the appellant has

the burden of providing relevant evidence which a reasonable mind, considering the record as a
whole, would accept as sufficient to support a conclusion that the matter asserted is more likely
to be true than not true.

CONTROLLING LAW

The controlling law in this matter is found in the Food and Nutrition Act of 2008, as amended

(7 U.S.C. § 2021), and promulgated through regulation under Title 7 CFR Part 278. In particular,
7 CFR § 278.6(a) and (e)(1)(1) establish the authority upon which a permanent disqualification
may be imposed against a retail food store or wholesale food concern.

7 U.S.C. § 2021(b)(3)(B) states, in part:

[A] disqualification under subsection (a) shall be...permanent



upon...the first occasion or any subsequent occasion of a
disqualification based on the purchase of [SNAP benefits] or
trafficking in [SNAP benefits] or authorization cards by a
retail food store or wholesale food concern or a finding of the
unauthorized redemption, use, transfer, acquisition,
alteration, or possession of EBT cards....

7 CFR § 271.2 states, in part:

Eligible foods means: Any food or food product intended for
human consumption except alcoholic beverages, tobacco and hot
food and hot food products prepared for immediate
consumption....

Trafficking means:

The buying, selling, stealing, or otherwise effecting an
exchange of SNAP benefits issued and accessed via Electronic
Benefit Transfer (EBT) cards, card numbers and personal
identification numbers (PINs), or by manual voucher and
signature, for cash or consideration other than eligible food,
either directly, indirectly, in complicity or collusion with
others, or acting alone....

7 CFR § 278.2(a) states, in part:

[SNAP benefits] may be accepted by an authorized retail food
store only from eligible households...only in exchange for
eligible food. [SNAP benefits] may not be accepted in exchange
for cash...[and] may not be accepted in payment of interest on
loans or for any other nonfood use.

7 CFR § 278.6(a) states, in part:

FNS may disqualify any authorized retail food store...if the
firm fails to comply with the Food and Nutrition Act of 2008,
as amended, or this part. Such disqualification shall result
from a finding of a violation on the basis of evidence that may
include facts established through on-site investigations,
inconsistent redemption data, [or] evidence obtained through a
transaction report under an electronic benefit transfer
system.... Disqualification shall be for a period of 6 months
to 5 years for the firm’s first sanction; for [a] period of 12
months to 10 years for a firm’s second sanction; and
disqualification shall be permanent for a disqualification
based on paragraph (e) (1) of this section. [Emphasis added.]

7 CFR § 278.6(b)(2)(i1) states, in part:

Firms that request consideration of a civil money penalty in
lieu of a permanent disqualification for trafficking shall have



the opportunity to submit to FNS information and evidence...

that establishes the firm’s eligibility for a civil money
penalty in lieu of a permanent disqualification in accordance

with the criteria included in § 278.6(i). This information and
evidence shall be submitted within 10 days, as specified in §
278.6(b) (1) .

7 CFR § 278.6(b)(2)(iii) states:

If a firm fails to request consideration for a civil money
penalty in lieu of a permanent disqualification for trafficking
and submit documentation and evidence of its eligibility within
the 10 days specified in § 278.6(b) (1), the firm shall not be
eligible for such a penalty.

7 CFR § 278.6(e)(1)(i) states, in part:

[FNS] shall...disqualify a firm permanently if personnel of the
firm have trafficked as defined in § 271.2.

7 CFR § 278.6(i) states, in part:

FNS may impose a civil money penalty in lieu of a permanent
disqualification for trafficking...if the firm timely submits
to FNS substantial evidence which demonstrates that the firm
had established and implemented an effective compliance policy
and program to prevent violations of the Program.

7 CFR § 284.1 Pandemic Electronic Benefits Transfer (P-EBT) states in part:

(a) Overview. Section 1101 of the Families First Coronavirus
Response Act (FFCRA; Pub. L. 116-127), as amended, authorized
supplemental allotments to certain households. These benefits
shall be referred to as Pandemic Electronic Benefits Transfer
(P-EBT) benefits .... This section establishes the retailer
integrity regulations for P-EBT for retailers in any State as
defined in Section 3(r) of the Food and Nutrition Act.

(b) Definitions. For this section:

(1) Trafficking means the activities described in the
definition of trafficking at § 271.2 of this chapter when such
activities involve P-EBT benefits.

(2) Firm's practice means the activities described in the
definition of firm's practice at § 271.2 of this chapter when
such activities involve P-EBT benefits.

(3) Involving P-EBT benefits or involve P-EBT benefits means
activities involving PEBT benefits as well as supplemental



nutrition assistance program (SNAP) benefits, or only P-EBT
benefits.

(c) Participation of retail food stores and wholesale food
concerns, and redemption of PEBT benefits. Requirements and
restrictions on the participation of retail food stores and
wholesale food concerns and the redemption of coupons described
at §§ 278.2, 278.3 and 278.4 of this chapter, including the
acceptance of coupons for eligible food at authorized firms,
also apply to activities involving P-EBT benefits

(e) Penalties. For firms that commit certain violations
described at §§ 278.6 and 278.2 of this chapter where such
violations involve P-EBT benefits, FNS shall take the
corresponding action prescribed at § 278.6 or § 278.2 for that
violation. For the purposes of assigning a period of
disqualification, a warning letter shall not be considered to
be a sanction. Specifically, FNS shall:

(1) Disqualify a firm permanently, as described at §
278.6(e) (1) (1) of this chapter, for trafficking, as defined at
§ 284.1(b) (1) of this chapter, or impose a civil money penalty
in lieu of permanent disqualification, as described at §
278.6(1) of this chapter, where such compliance policy and
program is designed to prevent violations of regulations of
this section ....

(6) Disqualify the firm for 1 year for credit account
violations as described at §§ 278.6(e) (4) (11) and 278.2(f) of
this chapter, where such violations involve P-EBT benefits.... 5

(11) Impose a civil money penalty in lieu of permanent
disqualification for trafficking as described at § 278.6(j) of
this chapter in an amount calculated using the described
formula at § 278.6(j), which shall also include the relevant
amount of P-EBT redemptions when calculating the average
monthly benefit redemptions....

(g) Administrative and Judicial review. Firms aggrieved by
administrative action under paragraphs (d), (e), and (f) of
this section may request administrative review of the
administrative action with FNS in accordance with part 279,
subpart A, of this chapter. Firms aggrieved by the
determination of such an administrative review may seek
judicial review of the determination under 5 U.S.C. 702 through
706.



SUMMARY OF CHARGES

FNS charged Evergreen Organic Food & Deli Inc. with trafficking based on an analysis of FNS
records, which included observed store characteristics, recorded food stock, and store pricing
gathered during a store visit, as well as Electronic Benefit Transfer (EBT) transaction data for
December 2020 through May 2021. The attachments enclosed with the charge letter reflected the
following transaction patterns, which commonly indicate trafficking:

Charge Letter Attachment 1: Multiple transactions were made from the accounts of
individual SNAP households within a set time period.

Charge Letter Attachment 2: EBT transactions that are large based on the observed
store characteristics and recorded food stock.

APPELLANT’S CONTENTIONS

Appellant’s contentions regarding this matter are summarized as follows:

I categorically and unequivocally deny the allegations that my business committed
trafficking from the months of December 2020 through May 2021. I have never
committed trafficking or acted in any unlawful way regarding the acceptance of EBT.
We are a small business in New York City, near a busy intersection, and have been
serving the community since 2015. We began accepting EBT not long after we
opened.

We are the only store in the area that has a full line of deli and grocery products.
Many other stores in the area do not make sandwiches nor place special orders for
customers.

The store is open for business far before and after every business in the neighborhood
including the supermarket.

Customers come multiple times a month to buy boxes of Ensure, Nutrament, Red
Bull, or cans of Enfamil baby milk with EBT or cash. I have footage of customers
making such purchases using EBT.

Many customers would rather shop with us rather than go to the supermarket because
we provide far better service.

Many customers were disappointed that our EBT was disconnected and volunteered to
write affidavits swearing that their purchases were legal.

We are a close-knit business that seeks to provide convenience and customer
satisfaction to our community.

Our store is located on a corner directly across the street from three New York City
Housing Authority buildings. Each building has nearly 250 apartments.

I tried to recover video December 2020 through May 2021, but my camera system
only records the last 14 days. To prove my innocence, I tried to save footage of
customers making high volume purchases after the July 12, 2021, charge letter. I have
footage of many individuals purchasing boxes of Red Bull, Nutrament and many other
foods, as provided to me from the webcam that I have at the store.



In support of these contentions, the Appellant submitted some of the same documents previously
submitted in response to the charge letter, including PowerPoint slides with explanations for
identified questionable transactions and training certificates for one employee, dated June 17,
2021. In addition, Appellant submitted an Excel file describing specific questionable transactions
and the shopping habits of some of the households making these transactions and eight video files
showing transactions that took place after the July 12, 2021, charge letter.

The preceding represents a brief summary of Appellant’s contentions. However, in reaching a
decision, full consideration has been given to all contentions presented, including any that have
not been specifically listed here.

ANALYSIS AND FINDINGS

This review examines the relevant information regarding the Retailer Operations Division’s
trafficking determination. Government analyses have found that stores likely trafficking SNAP
benefits have particular transaction patterns or characteristics that are inconsistent with the
transaction patterns and characteristics of similarly situated stores. The record must contain
evidence sufficient to raise a presumption that trafficking occurred. In a trafficking
determination, this evidence includes SNAP transaction data, considered together with other
available information, such as store visit observations, the location and characteristics of
competitor firms, and household shopping patterns. Once the presumption is established,
Appellant bears the burden of providing relevant evidence to support a conclusion, considering
the record as a whole that it did not engage in trafficking. If Appellant fails to show this, the case
will be sustained.

Retailers are provided opportunities to submit evidence accompanied by explanations of the
legitimacy of questionable transactions, both to the Retailer Operations Division and here on
administrative review. Without supporting evidence and rationale, assertions that the firm has not
violated program rules do not constitute valid grounds for overturning the determination.

Based on the evidence in this case, the SNAP transactions listed in the July 12, 2021, charge
letter were indicative of trafficking. Appellant has not provided reasonable explanation supported
by sufficient credible and convincing evidence to demonstrate that these transactions were more
likely due to reasons other than trafficking. Accordingly, the permanent disqualification is
sustained. The Retailer Operation’s Division’s decision not to impose a trafficking CMP is also
sustained as Appellant did not timely submit evidence of an effective compliance policy and
program to prevent program violations. Discussed below are elements of the Retailer Operations
Division’s record, Appellant’s contentions, and the findings of this review.

Store Visit Report

In reaching a disqualification determination, the Retailer Operations Division considered
information obtained from a store visit conducted by an FNS contractor on February 24, 2021, to
observe the nature and scope of the firm’s operation, stock, and facilities. This store visit
information was used to ascertain if there were justifiable explanations for the firm’s irregular



SNAP transaction patterns. The store visit report and photographs documented the following
store size, description, and characteristics:

The firm is a convenience store, approximately 1,500 square feet in size, with about
1,000 square feet of storage outside of public view. The store had storage cooler or
freezers and store personnel reported that 25-50% of the food stored there was used
for prepared food. Store personnel also reported that there was a moderate amount of
staple foods, as well as non-staple foods, in the onsite storage area. No food was
stored off-site.

The store had no shopping carts or shopping baskets for customers to use.

The store had one cash register for food purchases and one EBT point-of-sale device.
The firm did not use optical scanners to process transactions.

The checkout area consisted of a small and cluttered counter space where items
could be placed for purchase.

The store’s staple food stock met SNAP program eligibility requirements; the food
selection was typical of a convenience store. The store did not sell specialty items
such as bundles of meat or seafood or large boxes of fruit and vegetables.
SNAP-eligible, non-staple, accessory food items available at the store included
carbonated and uncarbonated drinks, snacks, candy, and condiments. The store also
sold ineligible, nonfood items, including tobacco products, mobile phones/phone
cards, and health and beauty aids, paper goods, cleaning products, and had ATM or
money transfer services.

The store had a kitchen or food preparation area and sold deli and prepared food
items.

The firm did not have a special pricing structure, except that most prices appear to
end in 9, such as $0.99, $1.99, etc.

The store did not sell any specialty or international foods that would normally sell for a
high price.

The store took telephone and online orders and offered delivery.

The most expensive SNAP eligible food items for sale at the store included
lunchmeat sold for $10.99 per pound; cheese sold for $9.99 per pound; a cold
prepared hero sandwich or wrap sold for $7.99 each; a cold prepared sandwich or
roll for $6.99/each; a cold prepared salad sold for $6.95 each; and a 14-ounce
container of Haagen Dazs ice cream for $5.99.

The available inventory of SNAP-eligible food at the time of the store visit showed stock that is
typical of a convenience store, where households normally purchase a limited number of items to
complement their overall dietary needs. Given the store’s inventory and characteristics, it
appears unlikely that SNAP households would visit the store repeatedly or regularly to purchase
large quantities of grocery items causing this store’s redemption patterns to differ significantly
from those of similarly sized competitors.

SNAP Transaction Analysis

While SNAP households have no limit on the number of times they may use their SNAP card or
how much eligible food they may purchase in SNAP transactions, government analyses have



found that stores likely trafficking SNAP benefits have particular transaction patterns or
characteristics that are inconsistent with the transaction patterns and characteristics of similarly
situated stores. The Charge Letter Attachments specify the unusual transactions and transaction
patterns found at Appellant’s store.

Charge Letter Attachment 1: Multiple transactions were made from the accounts of individual
SNAP households within a set time period. This attachment lists 56 sets of transactions (128
transactions in all) totaling 5 U.S.C. § 552 (b)(6) & (b)(7)(C). Thirty-one different households
conducted these transactions. Violating stores often conduct multiple transactions from the same
household account in short time periods to avoid the detection of single high-dollar transactions
that cannot be supported by the retailer’s inventory, store type, or structure.

The transactions in Charge Letter Attachment 1 included some particularly peculiar patterns.
Appellant attempts to explain these patterns by describing the shopping patterns of specific
households. However, the evidence in this case contradicts Appellant’s explanations, and calls
into question the veracity and intent of Appellant’s contentions.

For example, one household conducted two identical transactions 5 U.S.C. § 552 (b)(6) &
(b)(7)(C) in a little over a minute. Appellant says this duplicate transaction occurred because
there was a system error with the EBT point-of-sale device during the first transaction, and so
Appellant reprocessed the transaction to make sure it went through. Appellant provides that a
few minutes after the second transaction, the customer notified Appellant that the SNAP account
was debited twice as opposed to once. Appellant claims that because the store’s EBT device does
not have the capability to refund or void EBT transactions, Appellant gave the customer store
credit that was later redeemed. Appellant’s explanation is suspect given that program regulations,
at 7 CFR § 274.7, require that EBT systems are capable of refunds or customer credits, as well as
voids or cancellations. In fact, transaction data shows that during the review period, Appellant
conducted two SNAP EBT void transactions on household accounts; Appellant also voided
transactions prior to the review period. Given the system requirements for EBT point-of-sale
devices and that Appellant, in fact, voided transactions both prior to and during the review
period, Appellant’s explanation for these suspicious transactions is highly unlikely.

A second household with transactions on Charge Letter Attachment 1 conducted eight sets of
transactions 5 U.S.C. § 552 (b)(6) & (b)(7)(C). Each of these sets, except one, took place in
under 24 hours. Appellant claims that these transactions are made by three school-aged children
who shop at the store for breakfast, lunch, and dinner. Appellant says this household makes
multiple purchases with SNAP benefits in a day because normally one of the kids would buy
food and then leave the card with his brother who would then use the same card to buy food.
Based on the transaction data, this explanation seems unlikely. The smallest of the 23
transactions conducted by this household on Charge Letter Attachment 1 5 U.S.C. § 552 (b)(6) &
(b)(7)(C). Even the smallest of these transaction amounts is large to account for one child’s meal.
In addition, none of these transactions are back-to-back, as Appellant describes. The shortest
time period between any two transactions on this attachment is over 1.5 hours. Additionally,
Appellant provided two transaction receipts for this household that purportedly reflected two
transactions on Charge Letter Attachment 1 for the amounts 5 U.S.C. § 552 (b)(6) & (b)(7)(C).
However, the transaction receipts provided by Appellant were for December 20, 2020, while the



date on attachment for these two transactions was February 12, 2021. In fact, there were no EBT
transactions for this household on December 20, 2020, nor were there any EBT transactions for
any household for those dollar amounts on December 20, 2020.

Appellant also attempted to explain the shopping behavior of another household that shopped at
the store, saying the customer lived across the street with all her kids and that the kids come to
the store and use the SNAP EBT card a few times a day. Appellant says one child will come for
breakfast, while another will come after work, and others come for dinner. Appellant says they
buy a lot all at once. Appellant submitted an affidavit from this customer attesting that the
customer’s eight kids shop at the store a few times a day. While it may be true that members of
this household shop at Appellant’s store multiple times per day, Charge Letter Attachment 1 only
contains one set of transactions from this household. Appellant’s claim that members of this
household shop at Appellant’s store recurrently on the same day does not appear to be true based
on the transaction information in Charge Letter Attachment 1. Appellant’s attempt to explain the
transactions in this attachment by using this household falls short. Like in the two previous
household examples described above, Appellant attempts to create a narrative that would explain
its customers’ multiple transactions in a short time period, but this narrative proves unlikely or
false when examined against the transaction data.

Charge Letter Attachment 2: EBT transactions that are large based on the observed store
characteristics and recorded food stock. EBT transactions that are large based on the observed
store characteristics and recorded food stock. This attachment lists 321 large SNAP transactions
5 U.S.C. § 552 (b)(6) & (b)(7)(C). As a point of reference, the average transaction amount for
convenience stores in New York County during the review period was $10.75. Each of the
transactions in Charge Letter Attachment 2 5 U.S.C. § 552 (b)(7)(E); 5 U.S.C. § 552 (b)(6) &
(b)(7)(C). These large transaction amounts are questionable because they are inconsistent with
the store’s inventory and conditions. Appellant does not have any shopping baskets or carts to
transport such large orders and it has limited space at the checkout counter to place items for
purchase. The store had no fresh meat and limited fresh produce for customers to buy.

Additionally, the transactions in this charge letter attachment had some peculiar patterns. For
example, 5 U.S.C. § 552 (b)(6) & (b)(7)(C). This is unlikely to naturally occur in large
transactions, in which a number of items are purchased to reach a large total, given that the store
visit report indicated that most prices in the store ended in “x9” cents (e.g., $.99, $1.49, $1.29)
and store personnel confirmed that the store did not round transaction totals up or down at
checkout.

Competitor Stores

The Retailer Operations Division reviewed the number of SNAP authorized retailers within a
quarter-mile radius of Appellant to determine if households living near Appellant had access to
other shopping options during the review period. Mapping showed two super stores, three
supermarkets, three small grocery stores, three combination grocery stores, and fifteen other
convenience stores within the quarter-mile radius. This comparison demonstrates that households
shopping at Appellant likely had access to larger stores that may have lower prices and better
inventory. With these shopping options, it is unlikely that SNAP recipients would expend their
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SNAP benefits in large amounts at Appellant’s convenience store, and that they would do so
recurrently.

Comparison with Similarly Situated Convenience Stores

Given that there were a number of shopping options near Appellant, the Retailer Operations
Division selected three convenience stores within a 0.10-mile radius of Appellant that were
SNAP authorized during the review period to compare to Appellant. Because the stores are close
in proximity to Appellant, if the stores are similar in inventory and infrastructure to Appellant,
then the sales patterns should be comparable.

The first store, located just 0.2 miles away, sells similar prepared foods as Appellant though it
appears to be better stocked with staple food items. This store is open 24-hours a day, which is 3
hours per day longer than Appellant. The second store, located 0.3 miles from Appellant,
likewise sells similar prepared foods as Appellant and appears to be better stocked with staple
food items. This store is open 2-hours less per day than Appellant, though these hours are in the
very early morning when there are likely fewer customers. The third store is located 0.10 miles
from Appellant. It sells similar prepared food as Appellant and is similarly stocked with staple
food items. The store also opens 2-hours later than Appellant each day.

In comparing Appellant to these three competitors, Appellant’s transaction patterns are
significantly unusual. For example, 5 U.S.C. § 552 (b)(7)(E). Appellant has not provided
sufficient justification or evidence to explain why its transaction patterns would be so different
from similarly located and stocked stores.

Household Analysis

In addition to determining if households had access to other shopping options, the Retailer
Operations Division conducted a household analysis to determine if households shopping at
Appellant shopped at larger stores during the review period. As noted above, larger stores
usually have lower prices and better inventory. If households are shopping at larger stores, they
are less likely to spend large amounts at Appellant, a convenience store, with less inventory and
likely higher price.

The analysis included examples of three households with unusual shopping patterns at Appellant
that also shopped at larger stores. These examples included a household that regularly conducted
large transactions at Appellant, often on the same day or within a few days of shopping at a
larger supermarket or super store. This household also regularly shopped at other convenience
stores within a day or two of shopping at Appellant, though its transactions at Appellant were
always significantly larger than those at the other convenience stores. This household conducted
5 U.S.C. § 552 (b)(6) & (b)(7)(C). Although this household appeared to prefer shopping at the
two comparison stores, it only redeemed large SNAP benefit amounts at Appellant. Equally odd
is that when at Appellant, the household usually made only very high-dollar transactions when it
conducted only small transactions at other convenience stores. This pattern is highly suspicious.
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Another example included a household 5 U.S.C. § 552 (b)(6) & (b)(7)(C). Given the household
had access to a superstore, which likely had better inventory and prices, it is unlikely it would
spend a significant amount at Appellant on the same day. Also, this household regularly shopped
at other convenience stores, 5 U.S.C. § 552 (b)(6) & (b)(7)(C). Again, this household’s shopping
patterns at Appellant are unlikely given its shopping patterns at other convenience stores and its
access to larger stores.

Uniqueness of Store Location and Offerings

Appellant claims that its questionable shopping patterns are due to the unique location and foods
sold at the store, as well as its long business hours. Appellant contends that it is the only store in
the area with a full line of deli and grocery products and that many other stores in the area do not
make sandwiches nor place special orders for customers. Appellant says it is located across the
street from New York City Housing Authority buildings and that it opens far before and after
every business in the neighborhood, including the supermarket.

Regarding these contentions, an analysis of nearby stores contradicts each of Appellant’s claims.
In fact, there are a number of similarly stocked SNAP authorized stores, as well as larger stores,
in the immediate vicinity of Appellant. Most of these stores have similar hours as Appellant, and
some are open 24-hours, while Appellant closes from 2 a.m. to 5 a.m. each night. Several SNAP
authorized comparison stores located within a block of Appellant also sell salads and sandwiches
among other offerings. SNAP households shopping at Appellant appear to be using these
comparison stores, as well as larger nearby stores, even more regularly than they are shopping at
Appellant. However, Appellant’s transaction patterns are significantly aberrant not only when
comparing Appellant to other stores in the same County, but also those immediately nearby.

Invoices, Receipts, and Electronic Payment Processing Statements

Appellant submitted 131 pages of inventory purchase invoices and 26 customer purchase receipts
to explain the legitimacy of its transactions during the review period. Appellant also submitted
six electronic payment processing statements for the months of December 2020 through May
2021 showing sales using credit cards, debit cards, and SNAP EBT.

With regard to the inventory purchase invoices, the Retailer Operations Division calculated that
Appellant purchased $47,291.49 in eligible food inventory during the review period. Appellant
reported that its markup for retail sales is between 35% and 40%. Allowing for a 40% markup on
the inventory purchased, the retail value of this eligible food inventory is $60,166.65. However,
5U.S.C. § 552 (b)(6) & (b)(7)(C). Additionally, this does not account for the cash, credit, and
debit payments made by customers for eligible foods. Accordingly, the invoices do not explain
the unusual transaction activity in the charge letter attachments. Likewise, the 26 customer
purchase receipts submitted only account for a small fraction of the questionable transactions on
the charge letter attachments. In addition, with the exception of a few handwritten notations on
some of the receipts, they do not list the items purchased. These receipts are purported to match
the transactions on the charge letter attachments, but in two instances, the receipts have the same
total transaction amount but a different date that is outside the review period. There were no
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SNAP benefit transactions on that date for the amounts on the receipts submitted by Appellant.
This calls into question the legitimacy of the receipts submitted by Appellant.

Video Recordings

On administrative review, Appellant submitted eight video files showing large transactions that
took place after the July 12, 2021, charge letter. Appellant says he could not provide video
footage of the review period because his cameras only maintain recordings of the previous 14
days. While Appellant’s video footage does show some large transactions taking place at the
store, these video clips were taken after the review period and do not reflect the transactions that
are the basis of the trafficking charge. Additionally, Appellant was already aware of the
trafficking charge when capturing the submitted video clips and could easily have fabricated the
transactions in the videos to use as evidence. Appellant could have submitted video clips of large
transactions that took place in the 14 days prior to receipt of the charge letter instead. Though
there are a few gaps of a day or two in the charge letter attachments, large transactions took place
almost every day during the review period. Video clips taken within the 14 days prior to receipt
of the charge letter would have been stronger evidence of naturally occurring large transactions.

Customer Affidavits

Appellant submitted 10 customer affidavits in which customers attested to shopping at the store
and making large purchases.

Although customer affidavits attested to customers shopping at the store and making large
purchases, analyzed shopping patterns show that households shopping at Appellant, in fact, also
shopped at larger, better stocked, and more competitively priced grocery stores, often on the same
day. Additionally, customer affidavits do not typically represent households’ actual shopping
behavior as households generally do not retain records of transactions and often do a poor job
recalling spending patterns at a particular location. This was evident in a number of the customer
affidavits submitted, where customers claimed to make large purchases at Appellant, but
transaction data showed this not to be true.

Summary

This review finds that the attachments furnished with the charge letter adequately identify
irregular patterns of SNAP transactions, thereby indicating that trafficking was likely taking
place at Appellant’s store during the review period. The transactions listed in the charge letter are
highly unusual and substantially different from comparable stores in the area. Based on these and
other factors, such as the store’s physical characteristics and inventory, the case for trafficking is
convincing.

On review, the Appellant failed to prove, by a preponderance of the evidence, that the
administrative action should be reversed. The Appellant has not offered sufficient and
compelling evidence that the “unusual, irregular, and inexplicable” transactions and patterns
cited in the charge letter were not caused by trafficking. In fact, the Appellant offered no reliable
evidence to support its contentions regarding specific transactions listed in the charge letter.
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Given the totality of the record, this review finds the transactions listed in the charge letter
attachments were, more likely than not, the result of trafficking violations committed by the
Appellant. Therefore, the Retailer Operations Division’s decision to impose a permanent
disqualification against Evergreen Organic Food & Deli Inc. is sustained.

CIVIL MONEY PENALTY (CMP)

In the charge letter, the Retailer Operations Division informed Appellant of its right to request a
trafficking civil money penalty in lieu of permanent disqualification under 7 CFR §278.6(1). The
letter informed Appellant that it would need to both make the request and provide supporting
evidence within 10 calendar days of receiving the charge letter and that no extension of time
could be granted for making the request or for providing the required evidence. Any evidence
submitted by Appellant would have to meet the regulatory criteria for a trafficking civil money
penalty, as provided in 7 CFR §278.6(1).

Appellant did not timely submit evidence that meets the regulatory criteria for the civil money
penalty. Therefore, the Retailer Operations Division’s determination that Appellant is ineligible
for a trafficking civil money penalty in lieu of disqualification is sustained as appropriate
pursuant to 7 CFR §278.6(1).

CONCLUSION

The Retailer Operations Division’s analysis of the EBT transaction record for Evergreen Organic
Food & Deli Inc. was the primary basis for its determination to permanently disqualify the
retailer. This review finds this data provides substantial evidence that the questionable
transactions during the review period had characteristics that are consistent with trafficking in
SNAP benefits. Store visit photographs and documentation further support the trafficking
determination. Appellant has not proven, by a preponderance of evidence, that the administrative
action should be modified or reversed.

Based on a review of all the information available in this case, the determination by the Retailer
Operations Division to impose a permanent disqualification against Evergreen Organic Food &
Deli Inc., under the ownership of Ahmed Nagib Musleh Saleh, is sustained. Likewise, the
Retailer Operations Division’s determination that Appellant was ineligible for a trafficking CMP
is sustained.

RIGHTS AND REMEDIES

Applicable rights to a judicial review of this determination are set forth in Section 14 of the Food
and Nutrition Act of 2008 (7 U.S.C. § 2023) and in SNAP regulations, at 7 CFR § 279.7. If
judicial review is desired, the Complaint, naming the United States as the defendant, must be
filed in the U.S. District Court for the district in which Appellant owner resides or is engaged in
business, or in any court of record of the State having competent jurisdiction. If a Complaint is
filed, it must be filed within 30 days of receipt of this decision.
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Under the Freedom of Information Act, we are releasing this information in a redacted format as
appropriate. FNS will protect, to the extent provided by law, personal information that could
constitute an unwarranted invasion of privacy.

MICHELLE WATERS January 21, 2022
ADMINISTRATIVE REVIEW OFFICER
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